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Approved Judgment
Mrs Justice Lang :
1. The Claimant applies for judicial review of the decision, made on 14 August 2018, by the Defendant ("the Council") to grant planning permission for the erection of a primary school, with associated multi-use games area and parking facilities on part of Mapledurham Playing Fields ("MPF"), which is a recreational space in Caversham, Reading.
2. The Claimant is the chairman of the MPF Action Group ("MPFAG"), created in 2005 to protect MPF as a public green open space for future generations.
3. By consent, Supperstone J. ordered that the application should be heard as a rolled-up hearing.
Facts
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MPF is an area of approximately 11 hectares. There is a children's play area in the middle, a hard-surfaced basketball area towards the east and to the north of that is the location of Mapledurham Lawn Tennis Club, which has café facilities and a veranda on the eastern side of the Pavilion. In addition to this, MPF currently accommodates nine grassed playing pitches, mostly marked out for football. MPF is highly valued by local people and regularly used for a wide range of leisure and recreational pursuits. These include football, dog walking, picnics, basketball, tennis, environmental activities, jogging, walking, meeting friends etc.
5. Although MPF is managed by the Council's Leisure and Recreation Service, the land and buildings are held for charitable purposes by the Recreation Ground Charity, which is governed by the Council as trustee.
6. The application for planning permission was made on 27 June 2017 by the Education and Skills Funding Agency ("ESFA") which is an executive agency of the government, sponsored by the Department for Education. The application was for a new two-form entry primary school (with its own 20 space car park) to be constructed on the northwestern part of MPF. The application site covered approximately 0.97 hectares which would result in a loss of around 1/11th of the existing public open space provision at MPF.
T MPFAG opposed the construction of a school on MPF on the grounds that it would dominate the site, change its character, and reduce the amount of open space available for recreation and sports.
8. Sport England, a statutory consultee, also objected to the proposal, because of the loss of playing fields facilities.
9. The application was considered by the Council's Planning Applications Committee ("the Committee") at a meeting on 4 April 2018. The Committee resolved to notify the Secretary of State for Housing, Communities and Local Government to decide whether he wished to call in the application, and indicated that it was minded to grant permission. The application was not called in by the Secretary of State.
10. On 14 August 2018, following completion of a section 106 agreement, the Council's Head of Planning, Development & Regulatory Services granted planning permission.
Legal framework
11. Section 70(2) of the Town and County Planning Act 1990 ("TCPA 1990") provides that, in deciding whether to grant or refuse planning permission, the decision-maker shall have regard to:
"(a) the provisions of the development plan, so far as material to the application ...
(b) any local finance considerations so far as material to the application, and
(c) any other material considerations."
12. Section 38(6) of the Planning and Compulsory Purchase Act 2004 ("PCPA 2004") provides:
"If regard is to be had to the development plan for the purpose of any determination to be made under the planning Acts, the determination must be made in accordance with the plan unless material considerations indicate otherwise."
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In City of Edinburgh Council v. Secretary of State for Scotland 1998 SC (HL) 33, [1997] 1 WLR 1447, Lord Clyde explained the effect of this provision, beginning at 1458B:
"Section 18A [the parallel provision in Scotland] has introduced a priority to be given to the development plan in the determination of planning matters ... ...
By virtue of section 18A the development plan is no longer simply one of the material considerations. Its provisions, provided that they are relevant to the particular application, are to govern the decision unless there are material considerations which indicate that in the particular case the provisions of the plan should not be followed. If it is helpful to talk of presumptions in this field, it can be said that there is now a presumption that the development plan is to govern the decision on an application for planning permission... .. Thus the priority given to the development plan is not a mere mechanical preference for it. There remains a valuable element of flexibility. If there are material considerations indicating that it should not be followed then a decision contrary to its provisions can properly be given.
Moreover the section has not touched the well-established distinction in principle between those matters which are properly within the jurisdiction of the decision-maker and those matters in which the court can properly Intervene. It has introduced a requirement with which the decision-maker must comply, namely the recognition of the priority to be given to the development plan. It has thus introduced a potential ground on which the decision-maker could be faulted were he to fail to give effect to that requirement. But beyond that it still leaves the assessment of the facts and the weighing of the considerations in the hands of the decision-maker. It is for him to assess the relative weight to be given to all the material considerations. It is for him to decide what weight is to be given to the development plan, recognising the priority to be given to it. As Glidewell J observed in Loup v Secretary of State for the Environment (1995) 71 P & C.R. 175, 186:
"What section 54A does not do is to tell the decisionmaker what weight to accord either to the development plan or to other material considerations."
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Those matters are left to the decision-maker to determine in the light of the whole material before him both in the factual circumstances and in any guidance in policy which is relevant to the particular issues.
In the practical application of section 18A it will obviously be necessary for the decision-maker to consider the development plan, identify any provisions in it which are relevant to the question before him and make a proper interpretation of them. His decision will be open to challenge if he fails to have regard to a policy in the development plan which is relevant to the application or fails properly to interpret it. He will also have to consider whether the development proposed in the application before him does or does not accord with the development plan. There may be some points in the plan which support the proposal but there may be some considerations pointing in the opposite direction. He will be required to assess all of these and then decide whether in light of the whole plan the proposal does or does not accord with it. He will also have to identify all the other material considerations which are relevant to the application and to which he should have regard. He will then have to note which of them support the application and which of them do not, and he will have to assess the weight to be given to all of these considerations. He will have to decide whether there are considerations of such weight as to indicate that the development plan should not be accorded the priority which the statute has given to it. And having weighed these considerations and determined these matters he will require to form his opinion on the disposal of the application. If he fails to take account of some material consideration or takes account of some consideration which is irrelevant to the application his decision will be open to challenge. But the assessment of the considerations can only be challenged on the ground that it is irrational or perverse."
14. This statement of the law was approved by the Supreme Court in Tesco Stores Limited
v. Dundee City Council [2012] UKSC 13, [2012] P.T.S.R. 983, per Lord Reed at [171.
15. It follows from the principles set out above that the Claimant's challenge to the grant of planning permission can only succeed on public law grounds. The exercise of planning judgment and the weighing of the various issues are matters for the decisionmaker and not for the Court: Seddon Properties Ltd v. Secretary of State for the Environment (1981) 42 P & CR 26.
National Planning Policy Framework
16. The National Planning Policy Framework ("the Framework") l is a material consideration to be taken into account when applying section 38(6) PCPA 2004 in planning decision-making, but it is policy not statute, and does not displace the statutory presumption in favour of the development plan: Hopkins Homes Ltd v. Secretary of state for Communities and Local Government [2017] UKSC 37 [20171 1 WLR 1865, per Lord Carnwath at [211.
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In Hopkins Homes Ltd, Lord Carnwath warned against the excessive legalisation of planning decision-making, based on challenges to the interpretation of national and local policies, (at [23] — [26]). He said (at [26]) that recourse to the courts may sometimes be needed to resolve distinct issues of law, or to ensure consistency of interpretation in relation to specific policies. But issues of interpretation, which are appropriate for judicial analysis, should not be elided with issues of judgment in the application of that policy.
18. Paragraph 74 of the Framework, in the section headed 'Promoting healthy communities', is in issue in this claim. It provides:
"74. Existing open space, sports and recreational buildings and land, including playing fields, should not be built on unless:
· an assessment has been undertaken which has clearly shown the open space, buildings or land to be surplus to requirements; or
· the loss resulting from the proposed development would be replaced by equivalent or better provision in terms of quantity and quality in a suitable location; or
· the development is for alternative sports and recreational provision, the needs for which clearly outweigh the loss."
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1 The parties agreed that the 2012 edition of the Framework should be applied in this case
Challenges to officer reports

19.
In R (Luton BC) v. CentralBedfordshire Council [2014] EWHC 4325 (Admin), Holgate
J. helpfully reviewed the authorities, as follows:
"90. A great many of LBC's grounds involve criticisms of the officers' reports to CBC's committee. Accordingly, it is necessary to refer to the legal principles which govern challenges of this kind. I gratefully adopt the summary given by Mr Justice Hickinbottom in the case of The Queen (Zurich Assurance Ltd trading as Threadneedle Property Investments) —v- North Lincolnshire Council [2012] EWHC 3708 (Admin) at paragraphs 15-16:
"15. Each local planning authority delegates its planning functions to a planning committee, which acts on the basis of information provided by case officers in the form of a report. Such a report usually also includes a recommendation as to how the application should be dealt with. With regard to such reports:
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In the absence of contrary evidence, it is a reasonable inference that members of the planning committee follow the reasoning of the report, particularly where a recommendation is adopted.
(ii) When challenged, such reports are not to be subjected to the same exegesis that might be appropriate for the interpretation of a statute: what is required is a fair reading of the report as a whole. Consequently:
"[Aln application for judicial review based on criticisms of the planning officer's report will not normally begin to merit consideration unless the overall effect of the report significantly misleads the committee about material matters which thereafter are left uncorrected at the meeting of the planning committee before the relevant decision is taken" (Oxton Farms, Samuel Smiths Old Brewery (Tadcaster) v Selby District Council (18 April 1997) 1997 WL 1106 106, per Judge LJ as he then was).
(iii) In construing reports, it has to be borne in mind that they are addressed to a "knowledgeable readership", including council members "who, by virtue of that membership, may be expected to have a substantial local and background knowledge" (R v Mendip District Council ex parte Fabre (2000) 80 P & CR 500, per Sullivan J as he then was). That background knowledge includes "a working knowledge of the statutory test" for determination of a planning application (Oxton Farms, per Pill LJ).
91. I would also draw together some further citations:
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"[The purpose of an officer's report] is not to decide the issue, but to inform the members of the relevant considerations relating to the application. It is not addressed to the world at large but to council members, who, by virtue of that membership, may be expected to have substantial local and background knowledge. There would be no point in a planning officer's report setting out in great detail background material, for example in respect of local topography, development plan policies or matters of planning history if the members were only too familiar with that material. Part of a planning officer's expert function in reporting to the committee must be to make an assessment of how much information needs to be included in his or her report in order to avoid burdening a busy committee with excessive and unnecessary detail." (per Sullivan J in R v Mendip DC exp Fabre (2000) 80 P&CR 500 at 509).
92. In R (Siraj) vKirk1ess MBC [2010] EWCA Civ 1286 Sullivan LJ stated at para. 19:
"It has been repeatedly emphasised that officers' reports such as this should not be construed as though they were enactments. They should be read as a whole and in a common sense manner, bearing in mind the fact that they are addressed to an informed readership, in this case the respondent's planning subcommittee"
93. In R (Maxwell) v Wiltshire Council [2011] EWHC 1840 (Admin) at paragraph 43 Sales J (as he then was) stated:
"The Court should focus on the substance of a report of officers given in the present sort of context, to see whether it has sufficiently drawn councillors t attention to the proper approach required by the law and material considerations, rather than to insist upon an elaborate citation of underlying background materials. Otherwise, there will be a danger that officers will draft reports with excessive defensiveness, lengthening them and over-burdening them with quotations of material, which may have a tendency to undermine the willing-less and ability of busy council members to read and digest them effectively.[image: image7.jpg]2999




20. These well-established principles were approved by the Court of Appeal in R (Lee valley RPA) v. Epping Forest DC [2016] EWCA Civ 404, per Lindblom W, at [31]:
"31. It is well established that planning offcers' reports to committee must be read not in an unduly critical way, but fairly and as a whole. Councillors on planning committees can be expected to be reasonably familiar with local circumstances and with relevant policies at national and local level, and to understand what statute requires of them when determining an application for planning permission. If criticism is directed at an officer's report as a means of attacking an authority's grant of planning permission, the question for the court will always be whether the officer has failed to guide the members sufficiently, or has actually misled them, on a matter essential to their decision. Where the officer's advice is founded on planning judgment it will be unassailable unless demonstrably bad as a matter of law. There is ample authority to this effect (see, for example, the judgments of Pill L.J. and Judge L.J., as he then was, in Oxton Farms, Samuel Smith's Old Brewery (Tadcaster) v Selby District Council, 18 April 1997, 1997 WL 1106106 )."
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In St Modwen Developments Ltd v. Secretary of State for Communities and Local Government & Ors [2017] EWCA Civ 1643, at [7], Lindblom IJ cautioned against "hypercritical scrutiny" of, inter alia, planning officer reports which should not be "laboriously dissected in an effort to find fault".
The Claimant's grounds for iudicial review
22. The Claimant submitted that the grant of planning permission was unlawful because the Council:

i)
misinterpreted paragraph 74 of the Framework (Ground 1);
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failed to apply paragraph 216 of the Framework and therefore failed to determine lawfully the weight to be afforded to the emerging local plan, specifically draft policy EN7 (Ground 2);
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failed to consider alternative sites and/or misdirected members in advising them that alternative sites could not be considered (Ground 3); iv)
granted the permission in breach of delegated authority (Ground 4).
Ground 1
23. The Claimant submitted that the Officer's report ("OR") misinterpreted paragraph 74 of the Framework by advising that the quantitative loss of open space may be outweighed by qualitative improvements to the remaining space, and so failed to recognise the full extent of the protection afforded by the Framework. The correct interpretation of paragraph 74 was that equivalent or improved provision of both quantity and quality was required.
24. There were numerous objections to the proposal because of the loss of open space and playing fields. Sports England concluded that the proposal was "not considered to accord with any of the exceptions to Sport England's Playing Field's Policy or with paragraph 74 of the NPPF". Therefore the OR addressed this issue in detail.
25. In respect of the national and local policies, the OR stated:
"6.8 Open spaces and playing fields enjoy strong policy protection in the NPPF:
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Access to high quality open spaces and opportunities for sport and recreation can make an important contribution to the health and well-being of communities. Planning policies should be based on robust and up-to-date assessments of the needs for open space, sports and recreation facilities and opportunities for new provision. The assessments should identify specific needs and quantitative or qualitative deficits or surpluses of open space, sports and recreational facilities in the local area. Information gained from the assessments should be used to determine what open space, sports and recreational provision is required.
74. Existing open space, sports and recreational buildings and land, including playing fields, should not be built on unless:
· an assessment has been undertaken which has clearly shown the open space, buildings or land to be surplus to requirements; or
· the loss resulting from the proposed development would be replaced by equivalent or better provision in terms of quantity and quality in a suitable location; or
· the development is for alternative sports and recreational provision, the needs for which clearly outweigh the loss."
6.9 The proposed school would be sited in the north-west corner of the playing fields which is covered by two main areas of policy protection from development in the Development Plan. The first is Policy CS28 (Loss of Open Space) in the Core Strategy, which states:
"Development proposals that will result in the loss of open space or jeopardise its use or enjoyment by the public will not be permitted. In exceptional circumstances, development may be permitted where it is clearly demonstrated that replacement open space, to a similar standard, can be provided at an accessible location close by, or that improvements to recreational facilities on remaining open space can be provided to a level sufficient to outweigh the loss of the open space."
Secondly is Policy SA16 (Public and Strategic Open Space) as set out in the SDPD:
"Important areas of Public and Strategic Open Space, shown on the Proposals Map will be protected from development. Proposals that would result in the loss of any of these areas of open space, or jeopardise the use or enjoyment by the public, will not be permitted."
6.10 [image: image33.jpg]


[image: image34.jpg]


This is not an area where the Borough Open Space Strategy is identifying a surfeit of open space. Neither is the development primarily an overtly leisure or recreation provision. Therefore, the application would need to demonstrate that the loss of openness and functionality of the playing fields directly resulting from the proposed development would be replaced by an equivalent or better provision in terms of quantity or quality."
26. Thus, members had the benefit of seeing both the Framework provisions and the local policies set out in full. The alleged misdirection is in paragraph 6.10, where the OR refers to "equivalent or better provision in terms of quantity or quality".
27. A submission similar to the Claimant's was considered, and rejected, by the High Court in R (Turner) v. Secretary of State for Communities and Local Government [2015] EWHC 375 (Admin). Collins J. held at [37]:
"The claimant submits that the natural and so correct meaning of paragraph 74 requires any development to provide open space which is at least equivalent to that lost both in quantity and quality. It is not a correct interpretation to allow a smaller quantity because of enhanced quality. The claimant has referred to observations of a MP who was making particular reference to allotments saying that it meant that open spaces were not to be lost. However, I think that that is an over mechanistic approach. No doubt when spaces are fully used such as allotments or playing fields or entirely accessible recreation areas it will be difficult if not impossible to justify a loss of quantity. But it is in my view appropriate in a case such as this to consider the reality which is that the existing spaces were largely unused by the general public. The requirement in such circumstances for equivalent quantity is too restrictive and would, if applied to the letter, prevent sensible development when in reality there has been no overall loss. Accordingly, I do not think the inspector erred in dealing with open space."
28. I agree with Collins J. that the Claimant's interpretation of paragraph 74 is overmechanistic. The correct interpretation was provided by Mr Buley, on behalf of the Secretary of State, in his skeleton argument as follows:
"Para 74 requires that, where open space land is to be built upon, the loss will be replaced by "equivalent or better provision". Whether or not the provision is equivalent or better must be judged in terms of both quantity and quality. The word "and" simply makes clear that both quality and quantity are relevant parameters in judging whether provision is "equivalent or better". So the overall requirement is that the open space land lost must be made up for, and whether or not that requirement is met is a matter of planning judgment, having regard to both the quantity of what is to be provided and the quality, but allowing (in an appropriate case) for one to be set off against the other."
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On my reading of the judgment in Turner, the Claimant's submissions that Turner was decided on the basis of a departure from the general policy in paragraph 74, or introduced a presumption against any quantitative loss where spaces were fully-used, were ill-founded. Collins J. correctly interpreted the policy and then applied it to the facts of the particular case, which were very different to the facts of this case.
30. In this case, the pitch provision that would be lost as a result of the proposed development was described at paragraph 6.19 of the OR:
"The proposed school would result in the removal of two small football practice pitches and also the northern edge of one of the larger pitches to the immediate south. The practice pitches are important to minimise over-playing on the main pitches and to minimise disruption to match play."
31. The pitch provision under the proposed development was described in the OR as follows:
"6.20 The applicant has submitted an indicative layout plan which proposed a complete reorganisation of all of the pitches within the Playing Fields and this has been devised [and] discussed with RBC Leisure and Recreation, with detailed information on the level of pitch use for matches by the football club. The proposed plan reduces the overall number of pitches to eight, but in doing so, the usability of the pitches will more closely align with the age-demand requirements of the club ... .[image: image10.jpg]



"6.21 Additionally, this plan is a layout which would represent a re-worked playing field, which would need to encompass the following associated improvement works:
· Relevelling of the entirety of the playing pitch area, to improve the use of the pitches;
· Introducing sub-surface drainage improvements to the pitches, to allow the grass to dry and improve recovery times and maximise playability; and
· The above enhancements will need to be providing pitches to adopted FA/Sport England standards, including suitable run-off areas, etc."
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"6.24 Subject to associated necessary mitigation works to provide landscaping... , the pitch works would result in a more intensive pitch layout, but still allow for the other functions associated with this District Park, such as improved children's play, improved hard court areas, walking, running and dogwalking routes. The RBC I*isure and Recreation service advises that with the consolidation of playing areas allowing more effective use of space and improvement in pitch quality, the anticipated demand may be accommodated and potentially a greater carrying capacity than the current nine pitches provide."
32. The OR's final conclusions were as follows:
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CONCLUSION

7.1
In summary:
1. The principle that a new Primary is required is accepted and great weight has been attached to this in the assessment of this planning application, in accordance with Government guidance on school provision and the more general requirement for Local Planning Authorities to be positive and proactive;
2. This is an area of the Borough with an identified deficiency in Primary school provision, which is currently causing recognised issues of congestion, unsustainable journeying and disruption in areas beyond the application site and its environs;
3. The site offered is considered to be highly accessible and appropriate to the school catchment, fulfilling locational/accessibility objectives to minimise, in particular, car journeys;
4. It has been demonstrated to your officers' satisfaction, that the loss of open space involved can be adequately compensated for by an increase in pitch carrying capacity (although this aspect is still at this time expected subject to referral to the Secretary of State);
5. A suitable commuted sum proposed, with an outline
Heads of Terms (details to be advised/finalised in your Update Report) have been agreed in order to deliver all mitigating environmental, parking, community, landscaping and ecological objectives;
6. The design is considered to be suitable and there are no significant effects on residential amenity; and
7. The proposal is suitable in terms of traffic impact, road safety and parking.
7.2 Officers acknowledge that building a school on an open space results in some difficult choices, but taking all factors into consideration with this application, it is considered that the over-riding public benefits of providing the school have been demonstrated to outweigh the loss of open space [and] any residual negative aspects."
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Applying the legal principles which nave been established in the case law on officer reports, I consider that the Claimant's criticisms are unjustified. The OR correctly advised on the development plan, and the material consideration of paragraph 74 of the Framework, in the context of this application.
Ground 2
34. The Claimant submitted that the Defendant failed to take into account paragraph 216 of the Framework and therefore did not determine correctly the weight to be accorded to the emerging local plan. This was important because the emerging local plan afforded greater protection to open spaces.
35. The material paragraphs in the Framework are as follows:
"Annex 1: Implementation
208. The policies in this Framework apply from the day of publication.
214. For 12 months from the day of publication, decision-takers may continue to give full weight to relevant policies adopted since 2004 even if there is a limited degree of conflict with this Framework.
215. In other cases and following this 12-month period, due weight should be given to relevant policies in existing plans according to their degree of consistency with this framework (the closer the policies in the plan to the policies in the Framework, the greater the weight that may be given).
216. From the day of publication, decision-takers may also give weight to relevant policies in emerging plans according to:
· The stage of preparation of the emerging plan (the more advanced the preparation, the greater the weight that may be given);
· The extent to which there are unresolved objections to relevant policies (the less significant the unresolved objections, the greater the weight that may be given); and
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The degree of consistency of the relevant policies in the emerging plan to the policies in this Framework (the closer the policies in the emerging plan to the policies in the Framework, the greater the weight that may be given)."
36. The OR set out the correct legal test under section 38(6) of the PCPA 2004, and the relevant national and local policies from the current Local Plan. It then gave the following advice in respect of the emerging Local Plan:
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"Pre-Submission Draft: Reading 
Local Plan
The Council is preparing a new local plan (to cover the period up to 2036), which in time will supersede the present suite of Local Development Framework (LDF) documents. By the [image: image13.jpg]


that this application is reported [sic] your meeting, the Submission Draft version of the Local Plan shall have been submitted to the Secretary of State for consideration, therefore the draft policies therein are considered to be relevant for development control purposes. However, members are advised that the Government has not advised on the weight to be attached to any such emerging documents and officers advise that the adopted policies of the Core Strategy and the Sites and Detailed Policies Document shall continue to function as the Development Plan for the purposes of Section 38(6) of the Planning Act. Officers advise that the new Local Plan continues (rolls forward) many of the themes of the current LDF documents, but that little weight can be attached to it at this time."
37. Applying the legal principles in respect of challenges to Officer Reports, I do not accept the Claimant's submission that the Committee must have overlooked paragraph 216 of the Framework because it was not expressly referred to in the list of relevant Framework provisions. In my judgment, it was appropriate for the OR to flag up the substantive policy provisions, but it was not necessary for the OR to set out every general provision in the Framework which applied to this application. Planning officers and members can be assumed to have a working knowledge of the Framework, in particular, Annex 1 on Implementation; which has, after all, applied to every application for planning permission submitted to the Defendant since 2012. Moreover, as the Defendant was engaged in the lengthy process of preparing a new local plan, it seems highly likely that paragraph 216 on emerging plans would have been drawn to the Committee's attention on many previous occasions.
38. In my view, the advice in the OR was both adequate and lawful. It indirectly referenced paragraph 216 of the Framework when it stated "the Submission Draft version of the Incal Plan shall have been submitted to the Secretary of State for consideration, therefore the draft policies therein are considered to be relevant for development control purposes".
39. The Claimant criticised as inaccurate the sentence stating "members are advised that the Government has not advised on the weight to be attached to any such emerging documents". In my view, the Claimant misread this sentence. Paragraph 216 does not prescribe any particular weight to be given to an emerging policy at any particular stage. It is a matter of judgment, for the decision-maker, to decide how much weight should be accorded to it.
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On this occasion, the OR advised that "the new Local Plan continues (rolls forward) many of the themes of the current LDF documents, but that little weight can be attached to it at this time". In the absence of irrationality (which the Claimant did not allege), the OR's exercise of planning judgrnent could not be challenged. The advice that the adopted policies of the Core Strategy and the Sites and Detailed Policies Document continued to function as the Development Plan for the purposes of Section 38(6) of the PCPA 2004 was plainly correct.
Ground 3
41. The Claimant submitted that the Council acted irrationally in failing to consider alternative sites; alternatively, that it was permissible for the Committee to consider alternative sites and so the OR misdirected members (at paragraph 6.6 of the OR) in stating "it is not the purpose of this planning appraisal to discuss the merits of any other sites which may or may not become available".[image: image14.jpg]



Factual background
42. In 2012 an application was made by a group of local parents to found a free school, called "The Heights", in Caversham. It was approved in 2013.
43. Mr Leech, regional planning adviser at the Department for Education, gave evidence about the search for a site, which I accepted. In the first half of 2014, a site search was undertaken to identify a potential permanent and/or temporary site, applying criteria such as deliverability, cost, suitability etc. Many sites were considered. In June 2014, a site called "High Ridge" in Upper Warren Avenue, Caversham was selected as the preferred site. Although it was deliverable, it was recognised that the site was not ideal, as it was a small and undulating 0.4 hectare plot (the recommended size for a 350 place primary school is about 1.416 hectares). Children would have to use playing fields elsewhere. It was situated on a residential road which did not have a pavement running the length of the road, and the impact of increased traffic was a concern for local people.
44. Although MPF had been the original preference of the school's proposers (see letter of 19 November 2014 from the Education Funding Agency to the local MP), MPF was discounted at the initial stage, on the basis of an assessment that it would be extremely difficult to acquire without support from a number of stakeholders, and it was unclear whether such support would be forthcoming.
45. Because of the urgent need to provide additional primary school places, the ESFA purchased the High Ridge site in June 2014, which enabled the new school to be opened in September 2014, in a temporary location, pending development of a new building.
46. However, because the choice of High Ridge proved to be highly controversial among local residents, the ESFA agreed, in November 2014, to reconsider the location of the school. It identified five possible sites for the school, all described as viable, on which a consultation was undertaken by the Council on behalf of the ESFA, from 3() March to 1 May 2015. The five sites consulted on were High Ridge, MPF, Albert Road Recreation Ground, Bugs Bottom (also known as Shipnells Farm) and Dysons Farm (Land at the junction of Shepherd's Lane and Kidmore Road).
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MPFAG was consulted, and explained that its preference was for the school to be located at Bugs Bottom because, amongst other reasons, it believed it would be the least disruptive to community clubs or groups because it had the least users of all sites.
48. On 17 August 2015 ESFA announced, by way of a letter to the MP, that it had chosen MPF as the proposed permanent site for the school, stating:
"4,376 people responded to the consultation... ..OveraIl, and for every sub group, development on the Mapledurham Playing Fields was the first choice for the majority of people and had the least opposition to it.
We have therefore decided to pursue this site for the school and will commence the work necessary to put forward a proposal to the site's trustees."
49. Mr Leech explained the decision further in his witness statement:
"Selection of Mapledurham Playing Fields site
13. The support that followed for the Mapledurham Playing Fields site meant that we considered this a better option for the school than the High Ridge site, subject to it being deliverable in planning terms. This was because the acquisition of the site was, with the support, now possible. The other aspects of delivery were always considered more straightforward than High Ridge — the Mapledurham Playing Fields is a flat site, in the heart of the catchment area, with good access. The school would benefit from being
.lpdgment 
adjacent to approximately 10 hectares of playing fields that were accessible without crossing roads.
14. In September 2014, our external consultants undertook a planning appraisal of the Mapledurham Playing Fields site. This, in conjunction with the thorough public consultation processes that had been undertaken, informed the decision as to proceeding with this site as the permanent school site. The Mapledurham Playing Fields site was subject to further public consultation in 2016 and 2017 (as summarised in both the June 2017 Planning Statement ... and the Report to the Planning Applications Committee ... .
15. The Planning Consultant (TP Bennett LLP) subsequently appointed in 2016 to prepare and submit the full planning application revisited the alternative sites search process as part of his policy — notable in relation to policy CS28. There is no specific requirement in that policy to demonstrate that there is no suitable or available site for the school, but the policy does refer to exceptional circumstances". The Planning Consultant undertook an objective re-assessment of the alternative sites that had previously been the subject of consultation. The results of this re-assessment are summarised in the planning statement accompanying the full planning application. The five sites were considered in terms of their size and against the relevant guidance.
16. This exercise concluded that the High Ridge site would be smaller than the Mapledurham Playing Fields site (being approximately 0.4 hectares, compared to approximately 0.97 hectares for the latter, including the shared car park and access road). This difference in size would limit the amount of built development possible on the site when compared to other sites being considered. The proximity of adjoining residential properties could further limit the feasible development area in the view of the planning consultant. "
50.
The ESFA's Planning Statement summarised the attributes of the sites in the following way:
"6.2.22 The attributes of these sites are summarised in the table below:
	Site
	Area
	Ownershi
	Comments

	1. Albert Road
Recreation
Ground
	1.2ha
	RBC in trust
	Centrally located within catchment. Well-used recreation ground with children's play area, tennis courts and bowling een. School would
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	require removal of many of these facilities.

	2. Bugs Bottom
	15ha approx
	RBC
	Eastern edge of catchment close to Caversham and
Emmer Green Primary
Schools. Meadow grassland and woodland. Nature conservation designations. Steep access via residential roads.

	3. The
Mapledurham
Playing Fields
	1 Iha
	RBC in trust
	Centre of catchment. Sufficient size to accommodate school. Open space desi tion.

	4. High Ridge,
Upper Warren
Avenue
	O.4ha
	EFA
	Southern edge of catchment. Residential plot, steeply sloping. Poor access. Too small to accommodate school building satisfactorily. Reliant on access to MPF for s rts rovision.

	5. Land at Shepherds Lane and Kidmore Road
	9ha approx
	Private
	Outside catchrnent in
South Oxfordshire. Risk of being needed for SODC educational needs. Outside urban area.


6.2.23 The consultation exercise also requested details of any other potential sites: none was forthcoming.
6.2.24 The Mapledurham Playing Fields site emerged from this process as the most suitable and potentially available site. Some 4,376 responses were received to the consultation, with all but a handful coming from within the area of RBC and some 2,935 from within THPS catchment area. Overall MPF commanded the greatest public support with 3,042 (70%) support; within the catchment this figure is 1,985 (68%). The full statistical summary of THPS survey is included in Appendix 3."
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Legal principles
51. The determination of an application for planning permission is to be made in accordance with the development plan, unless material considerations indicate otherwise: section 38(6) of the PCPA 2004, read together with section 70(2) of the TCPA 1990.
52. The task of the local planning authority is to consider the planning merits of the particular application for planning permission. Generally, land may be developed in any way which is acceptable for planning purposes and so planning law does not require the local planning authority to consider whether the proposed development would be more appropriately located at an alternative site. Exceptionally, the circumstances may be such that a potential alternative site is a material consideration which the local planning authority either must have regard to, or may have regard to, in the exercise of its planning judgment.
53. In Trusthouse Forte Hotels Ltd v. Secretary ofState for the Environment (1987) 53 P. & C.R. 293 at 299 Simon Brown J. identified the following propositions from the authorities:
"(1) Land (irrespective of whether it is owned by the applicant for planning permission) may be developed in any way which is acceptable for planning purposes. The fact that other land exists (whether or not in the applicant's ownership) upon which the development would be yet more acceptable for planning purposes would not justify the refusal of planning permission upon the application site.
(2) Where, however, there are clear planning objections to development upon a particular site then it may well be relevant and indeed necessary to consider whether there is a more appropriate alternative site elsewhere. This is particularly so when the development is bound to have significant adverse effects and where the major argument advanced in support of the application is that the need for the development outweighs the planning disadvantages inherent in it.
(3) Instances of this type of case are developments, whether of national or regional importance, such as airports (see the Rhodes case), coalmining, petro-chemical plants, nuclear power stations and gypsy encampments (see Ynstawe, Ynysforgan and Glais Gypsy Site Action Group v. Secretary of State for Wales and West Glamorgan County Council.) Oliver L.J.'s judgment in Greater London Council v. Secretary of State for the Environment and London Docklands Development Corporation and Cablecross Projects Ltd. suggests a helpful although expressly not exhaustive approach to the problem of determining whether consideration of the alternative sites is material:
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 comparability is appropriate generally to cases having the following characteristics: First of all, the
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presence of a clear public convenience, or advantage, in the proposal under consideration; secondly, the existence of inevitable adverse effects or disadvantages to the public or to some section of the public in the proposal; thirdly, the existence of an alternative site for the same project which would not have those effects, or would not have them to the same extent; and fourthly, a situation in which there can only be one permission granted for such development, or at least only a very limited number of permissions."
(4) In contrast to the situations envisaged above are cases where development permission is being sought for dwelling houses, offices (see the GLC case itselO and superstores (at least in the circumstances ofR. v. Carlisle City Council and the Secretary of State for the Environment, ex parte Cumbrian Co-operative Society Ltd.).
(5) There may be cases where, even although they contain the characteristics referred to above, nevertheless it could properly be regarded as unnecessary to go into questions of comparability. This would be so particularly if the environmental impact was relatively slight and the planning objections were not especially strong: See Sir Brandon Meredith Rhys Williams v. Secretary of State for Wales and others and Vale of Glamorgan Borough Council v. Secretary of State for Wales and Sir Brandon RhysWilliams, both of which concerned the siting of the same sewage treatment works.
54. In Mount CookLand Ltd v. Westminster City Council [2004] JPL 470, Auld LJ, at [30], accepted the following to be correct statements of the law:
"(1) in the context of planning control, a person may do what he wants with his land provided use of it is acceptable in planning terms.
(2) there may be a number of alternative uses which he could choose, each of which would be acceptable in planning terms;
(3) whether any proposed use is acceptable in planning terms depends on whether it would cause planning harm judged according to relevant planning policies where there are any;
(4) in the absence of conflict with planning policy and/or other planning harm, the relative advantages of alternative uses on the application site or of the same use on alternative sites are normally irrelevant in planning terms;
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(5) where ... an application proposal does not conflict with policy, otherwise involves no planning harm and, as it happens, includes some enhancement, any alternative proposals would normally be irrelevant;
(6) even, in exceptional circumstances where alternative proposals might be relevant, inchoate or vague schemes and/or those which are unlikely or have no real possibility of coming about would not be relevant or, if they were, should be given little or no weight."
55. In Derbyshire Dales DC v. Secretary ofState [2009] EWHC 1729 (Admin), [2010] 1 P. & C.R. 19, Carnwarth LJ summarised the law on alternative sites as potential material considerations in planning decisions at [14] to [37]. That summary was endorsed by sales LJ in R (Luton BC) v. Central Bedfordshire Council [2015] EWCA Civ 537, who summarised the principles at [71]:
"(i) There is an important distinction between (1) cases where a possible alternative site is potentially relevant so that a decisionmaker does not err in law if he has regard to it and (2) cases where an alternative is necessarily relevant so that he errs in law by failing to have regard to it (paragraph 17).
(ii) Following [CREEDNZ v. Governor-General [1981] 1 NZLR 172], [Re Findlay [19851 AC 319] and R (National Association ofHea1th Stores) v. Secretary ofStatefor Health [2005] EWCA Civ 154, in the second category of cases the issue depends upon statutory construction or whether it can be shown that the decision-maker acted irrationally by failing to take alternative sites into account. As to the first point, it is necessary to show that planning legislation either expressly requires alternative sites to be taken into account, or impliedly does so because that is "so obviously material" to a decision on a particular project that a failure to consider alternative sites directly would not accord with the intention of the legislation (paragraphs 25-28).
(iii) Planning legislation does not expressly require alternative sites to be taken into account (paragraph 36), but a legal obligation to consider alternatives may arise from the requirements of national or local policy (paragraph 37);
(iv) Otherwise the matter is one for the planning judgment of the decision-maker (paragraph 36). In assessing whether it was irrational for the decision-maker not to have had regard to alternative sites, a relevant factor is whether alternative sites have been identified before the decision-maker (paragraphs 21, 22 and 35 and see Secretary ofState v Edwards [1995] 68 P. & C.R. 607 where that factor was treated as having "crucial" importance in the circumstances of that case)."
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56. The Claimant relied particularly upon the earlier authority of Greater London Council
v. Secretary of State for the Environment & Ors 52 P. & C.R. 158, where Oliver LJ said, at 172:
"The second submission, that the Secretary of State failed to have regard to a material consideration in failing to examine other comparable sites, there seems to me to be no substance in this at all. It is plain that there are, as the learned judge accepted, cases where a comparable site must be a material consideration; an obvious example is an airport. It is I think difficult to define where the dividing line is drawn. Without seeking to lay down a test for every case, because definition is I think always dangerous in these circumstances, I think it may be said, as Mr. Barnes has submitted, that comparability is appropriate generally to cases having the following characteristics: First of all, the presence of a clear public convenience, or advantage, in the proposal under consideration; secondly, the existence of inevitable adverse effects or disadvantages to the public or to some section of the public in the proposal; thirdly, the existence of an alternative site for the same project which would not have those effects, or would not have them to the same extent; and fourthly, a situation in which there can only be one permission granted for such development, or at least only a very limited number of permissions. None of these criteria seems to me to apply in this case.[image: image21.jpg]



57. I agree with Mr Buley's submission, on behalf of the Secretary of State, that this passage provides useful illustrations of the circumstances in which it may be legitimate for a decision-maker to conclude that consideration of alternatives are relevant, as a departure from the general principle that alternatives are not relevant. However, it would be wrong in law to hold that consideration of alternatives is mandatory wherever the criteria cited by Oliver LJ are met, as whether or not an alternative site is a material consideration will usually depend upon questions of planning judgment, based on the circumstances of the particular case. Indeed, Oliver IJ expressly said that it would be dangerous to seek to lay down a test for every case.
58. The Claimant relied in particular upon R (Lucas) v. Oldham MBC [2017] EWHC 349 (Admin), in which Kerr J. quashed a planning permission for development of a school on the basis that the local authority had failed to comply with its obligation to take account of a material consideration, namely, the possibility of redeveloping the school at the existing site. The facts were clearly distinguishable from this case. I agree with the reservations expressed by Mr Hobson QC and Mr Buley about Kerr J.'s reformulation of the legal principles at paragraphs 88(3), 89 and 90, which is not entirely consistent with the authorities set out above.
Conclusions
59. Applying these principles to this case, I accept the Council's submission that it did not act unlawfully by not considering the merits of the possible alternative sites when deciding the application for planning permission.
60. This was not the type of exceptional case, described in the authorities, in which the Council should or could have departed from the general rule that alternative sites are irrelevant when determining an application for planning permission. There was no statutory or policy requirement, either express or implied, to consider alternative sites in this case. This was not the type of development described in Trust House Forte or the Greater London Council case which had such significant adverse effects that alternatives ought to have been considered. In the light of its findings that the loss of open space could be adequately compensated for, the Council was entitled to conclude that the application was acceptable in planning terms and did not conflict with the development plan.
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Unlike Lucas, there was no obvious alternative which avoided the disadvantages of the proposed site. Although the High Ridge site was purchased, there were justifiable objections to that site, because of its small size and location and the school was never located there. It is notable that the Claimant and the MPFAG did not advocate High Ridge. Their preferred choice, Bug's Bottom, was also open space protected under the Local Plan policy CS28 and paragraph 74 of the Framework. There were advantages and disadvantages to each of the five short-listed sites. The ESFA had given the matter careful consideration and listened to the views of the local population in concluding that MPF was the preferred site.
Ground 4
62. Under ground 4, the Claimant made three complaints about the procedures adopted by the Defendant.
63. The OR included a draft resolution for the Committee's consideration, in the following terms:
"Subject to:
Notification of the application to the Secretary of State (via the
National Planning Casework Unit) to decide if he wishes to "call-in" the application; and
The satisfactory completion of a s106 legal agreement/unilateral undertaking by 30 May 2018 [ ... ]
Delegate to the Head of Planning, Development and Regulatory Services (DPDRS) to GRANT planning permission by 30 May 2018. If the s106 agreement/unilateral undertaking is not signed by 30 May 2018, delegate to officers to REFUSE planning permission, unless the HPDRS gives his agreement to any extension of time."
18 December 2018 
64.
The minutes of the meeting on 4 April 2018 recorded the Committee's decision as follows:
"That the Head of Planning, Development and Regulatory Services be authorised to grant permission in the event that:
The Secretary of State decided not to call in the application for determination; or
The period in which the Secretary of State may respond under paragraph 11 of the Town and Country Planning (Consultation) (England) Direction 2009 expired.
The issue of planning permission to be dependent on the completion of a Section 106 legal agreement/unilateral undertaking by 30 May 2018 (unless a later date be agreed by the Head of Planning, Development and Regulator Services), to secure the Heads of Terms set out in the report, with the following amendments:
That the Head of Planning, Development and Regulatory Services be authorised to make any further necessary small amendments to the details of the Heads of Terms.
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In the event of the requirements set out not being met, the Head of Planning Development and Regulatory Services be authorised to refuse permission."
65, The Claimant's first complaint was that the recommended resolution was not formally put to the Committee at the meeting, and instead the Chair orally put a differently worded resolution to the Committee. There was no discussion about the merits of departing from the recommended resolution in the OR. On that basis, the Claimant submitted that "the minutes should only be treated as an informal precis of the position. It follows that in so far as the minutes depart from the draft resolution in the OR, it is the draft resolution which represents that which the Committee understood itself to have decided".
66. In my judgrnent, this submission was entirely misconceived. The Committee was not bound to follow the wording or content of the resolutions proposed in the OR. As a matter of law, the minutes of the meeting which had been drawn up and then formally approved, stood as the record of the resolutions passed by the Committee at the meeting. It was impermissible to seek to go behind the resolutions recorded in the minutes, and the resolutions which were passed, save in exceptional circumstances which did not arise here.
67. The Claimant's second complaint was that the Head of Planning, Development and Regulatory Services ("HPDRS") was only authorised to grant permission if the section 106 legal agreement/unilateral undertaking was completed by 30 May 2018, unless a later date was agreed by the HPDRS. The section 106 agreement was not completed by
December 2018 
30 May 2018, and no extension oftime was obtained. Therefore the grant of permission was unlawful.
68. In the alternative, the Claimant's third complaint was that, if an extension of time was granted by Mr Richard Eatough, the Council's Principal Planning Officer, it was an unlawful decision as only the HPDRS had power to grant the extension.
69. Mr Eatough, who dealt with this planning application, made a witness statement explaining what had occurred, in the following terms.
"Terms of the Resolution
4. I understand that the Claimant has disputed the terms of the resolution made by the Committee on 4th. April 2018. It is said that the terms of the recommendation set out in my report do not allow the HPDRS to extend time for granting planning permission but require him to either refuse the planning application after 30th May 2018. Or bring it back to the Committee.
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In my view this is a strange interpretation as to me the power granted to the HPDRS to extend the time beyond 30th May 2018 can only sensibly be read as referring to the time for agreeing the Section 106 and granting the Planning Permission. In some 10+ years of operating this delegation no-one to my knowledge has ever sought to interpret this in any other way.
6. It is worth explaining that the reason for including a deadline for the completion of Section 106 agreements is primarily to increase the prospects of complying with the Government's target determination dates. The date is set to create pressure but the HPDRS has the power to extend the date to enable time to complete and issue if matters are proceeding well. In these circumstances the Planning Case Officer will seek agreement to an extension of time from the Applicant to determine the application (there being no value in an extension which is not agreed) or if that is not secured the application will be refused. I imagine this is standard practice. This flexibility was introduced into Committee reports over 10 years ago to ensure that applications could be dealt with within 8 and 13 week timescales where the use of extensions of time were then not available.
7. In my estimation/experience, over 80% of applications referred to our Committee subject to a Section 106 Agreement/UniIateral Undertaking need to then be subject to a further extension of time to allow negotiations to conclude and the planning obligation to be signed and a decision issued. This procedure meets performance
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indicators and avoids appeals against non-determination. With this complex Application, it was generally accepted that the target date (some 31/2 weeks only after the Committee meeting) was unrealistic, particularly as in this case the matter of the referral to the Secretary of State caused an unknown time-delay as the Secretary of State can (and did) impose an Order (albeit temporary) on the LPA not to grant planning permission.
8. The court should also note that the practice of the Defendant is for the Committee to give a high degree of trust to officers in terms of finalising the terms of delegations. As was the case in this Application, reports to Members include only the outline heads of terms and lists of conditions "to include" (rather than exhaustive lists): giving officers flexibility in the drafting, grouping and ordering of conditions which they attach to any planning permission. This is as opposed to recommendations of refusal, where for clarity, the full reasons for refusal are presented. There is therefore a relatively high degree of autonomy delegated to officers in delivering planning permissions as a consequence of applications which have already been reported to the Committee.
9. It is clear that the minutes of the Committee held on 4th April 2018 are worded slightly differently but in essence they say the same thing. It is these minutes that should be relied on as the Members approved them as a correct record at the following meeting of the Committee.
Approval of an extension
10. As previously explained, is not unusual for Section 106 agreements to take a while to negotiate and, in this case, I needed to agree extensions a number of times. The last of these is set out in my e-mail to the Council's Planning Solicitor, Steven Quayle dated 8th August 2018. In that email I advised him, as requested, that I was happy to extend time to complete Section 106 and issue the permission until 14th August 2018.
11. Although I refer to having an extension from the applicant's agent, Mike Abbott, this should not be taken as meaning that I was relaing on him to extend time. We needed (and had previously obtained) Mr Abbott's agreement in order to comply with our targets but the decision was mine (on behalf of the HPDRS) and it was this which I was confirming to Mr Quayle. I therefore cannot accept the Claimant's suggestion that I had not agreed an extension. I had and this was clear from my email.
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12. The Section 106 was then completed on 14th August 2018 on behalf of the HPDRS and the then Area Team Leader for the North and Central Area of Reading Lynette Baker (my predecessor) issued the planning permission in his name and on the same date. I can confirm that I viewed the Minutes as sufficiently clear to allow me to draft the draft planning permission and negotiate with the applicant
in order to conclude the Section 106. There was no reason to refer this application back to the Committee.
Exercise of delegated authority
13. I understand that the Clamant argues that I did not have authority to extend time for the grant of planning permission on behalf of the HPDRS. This is unrealistic and does not take account of the Defendant's internal arrangements for the exercise of functions.
14. The Defendant's Scheme of Delegation delegates a large number of development control, enforcement and other planning matters to the HPDRS. Other matters, such as the current application, are delegated to him from the Committee on a case by case basis. Some of these can be taken on his own and others require consultation: for example many enforcement decisions have to be taken once he has consulted the Head of Legal and Democratic Services. It is common practice in local government generally and in Reading that the senior officers which have been given delegated powers generally do not personally have conduct of the matters delegated to them and that it is arranged that junior officers within their departments make those decisions on behalf of their seniors. This is, to a large degree, unavoidable as senior officers have corporate management and strategic matters to deal with on a day to day basis and would not have the capacity to take (or even directly check) all of the decisions taken on their behalf. The Planning Service in the Defendant LPA is no different. To give an example from a different function, where there is a breach of planning control and the Planning Case Officer considers that it is expedient to issue an Enforcement Notice under Section 172 of the TCPA 1990 the Planning Case Officer, working alongside a Planning Enforcement Officer, will consult the Council's Planning Solicitor, not the Head of Legal and Democratic Services personally before taking a decision whether or not to issue such a notice. The HPDRS would only become personally involved if the delegated matter in question was controversial and or politically sensitive. If it were otherwise local government would soon grind to a halt.
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15. In practice it is not the HPDRS himself who specifically authorises the issuing of the permission nor does he agree an extension of time, if one is required. Instead, it is the custom and practice of this Council (as I am sure it is of others) for such extensions to be agreed between the individual Planning Case Officer and the Applicant/Agent and for these extensions to be passed on to the relevant Council solicitor (rather than for instance, the Head of I.ßgal and Democratic Services) to agree and conclude the
Section 106 Agreement in a suitable timescale."
70. I accepted Mr Eatough's evidence, which was supported by the emails disclosed. Mr Eatough did grant an extension of time to agree the section 106 agreement and to issue the planning permission, which was permitted under the terms of the resolution. Under the Council's constitution, a wide range of functions are formally delegated to the HPDRS; many more than a single officer could carry out alone or even directly supervise. Therefore it was the Council's standard practice for officers within the planning department to make decisions and agree minor matters, such as extensions of time, without reference to the HPDRS. This was a lawful "arrangement" for the exercise of functions pursuant to section 101 of the Local Government Act 1972 (see Cheshire County Council v. Secretary ofState for the Environment [1988] J.P.L. 30).
71. Thus, the extension of time was lawful and planning permission was granted in accordance with the terms of the Committee's resolution.
Conclusions
72. I grant permission to apply for judicial review on all grounds, but the claim for judicial review is dismissed, for the reasons set out above.
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