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 HH John Hand QC:

1. This is an appeal from the judgment and order of Deputy District Judge Slaney sitting in the County Court at Croydon on 15 March 2017 when he struck out a possession claim. Such a step is relatively unusual in a possession claim but this is far from the usual possession action.
2. The parties are related; the Second Respondent/Defendant is the Appellant /Claimant’s mother and the First Respondent/Defendant has been in a domestic relationship with the Appellant/Claimant since 1993. The Respondents/Defendants live at 9 Jonson Close, Mitcham, Surrey CR4 1DP (“the property”), of which the Appellant/Claimant is the registered proprietor. By their comprehensive Defence and Counterclaim, which Deputy District Judge Slaney directed should proceed to trial, the Respondents seek, amongst a variety of other remedies, a declaration under the Trusts of Land and Appointment of Trustees Act 1996 (“TOLATA”) that they are the sole beneficial owners of the property.  As a result, they contend that they are entitled to continue to occupy the property.
3. But this appeal arises out of the Appellant/Claimant’s service on the Respondents/Defendants on or about 21 June 2016 (the precise date does not matter for present purposes) of a notice pursuant to section 21 of the Housing Act 1988 (“HA”) stating that she required possession of the property.  As the Particulars of Claim make clear this was based on her contention that the property was let by her to the Respondents/Defendants on an oral monthly tenancy, which had commenced on 30 August 2007.  Although that is in dispute between the parties, for the purpose of the Respondents/Defendants’ application to strikeout the claim for possession the factual premise that they occupied by virtue of an Assured Shorthold Tenancy (“AST”) had to be accepted as being correct.

4. The Respondents/Defendants’ contention was that the Notice was invalid because it did not comply with the requirements of section 21A HA and did not provide the information required by section 21B HA both of which provisions had been introduce into the HA by sections 38 and 39 of the Deregulation Act 2015 (“DA”).  After that Act came into force on 1 October 2015 in order serve a valid section 21 Notice the Appellant/Claimant should have obtained a gas safety certificate and an energy performance certificate and provided information about the rights and responsibilities of landlord and tenant under an AST.

5. The Appellant/Claimant accepts that she did not do so.  The Respondents/Defendants accept that in relation to tenancies “granted” before 1 October 2015 those omissions would not have rendered the Notice invalid.  Therefore, the issue is whether the requirements of sections 21A and 21B HA applied to the June Notice.  The resolution of that issue depends on a question of statutory interpretation in relation to section 41 DA and, that, in turn, depends on the position at common law as to when a tenancy is “granted”.
6. Whilst I acknowledge that this is an important question, in the circumstances of the instant appeal the practical significance of it must be, to say the least, debatable. I say this for two reasons. Firstly, the Appellant/Claimant has served a “without prejudice” second section 21 Notice, which I understand complies with the statutory requirements of sections 21A and 21B HA. Secondly, and perhaps more significantly, if the contentions raised by the Respondents/Defendants in their Counterclaim are accepted by the Court then they occupy the property by virtue of their beneficial interest in it and not as a result of an AST. On that basis the real significance of the present proceedings may be confined to the question as to who is to pay the costs?
7. Deputy District Judge Slaney in striking out the possession claim accepted the arguments addressed to him by Mr Ng of counsel saying at paragraphs five and 6 of the transcript of his judgment (see page 15 of the appeal bundle):
“5
… I have to say, in my judgment, that on the basis of what I have seen and what I have heard, it seems to me that the more recent decisions, particularly in the likes of Mexfield, are the law as it stands at the moment. It seems to me that that is entirely logical and right that any periodic tenancy will be void for uncertainty unless there is an end and a re-grant of it by conduct of the parties by one of them not serving notice to determine that tenancy.

6
That, however, in my judgment is not the end to this matter. It seems to me, and I do find, that the law currently is that tenancies do expire and there is effectively a re-grant at the end of each period so long as the parties, one of the parties, does not serve notice to determine. That being the case, it seems to me the position in relation to this matter is whether or not the Deregulation Act applies. Clearly, in my judgment, given that I have preferred the position as I see currently the law being, insofar as there is a re-grant, it seems to me that on that basis, the Deregulation Act 2015 would apply to this matter. It therefore follows that the s. 21 notice served in this matter will be invalid. That is a position which is not in dispute between the parties. The issue is their respective differences in relation to the nature or the renewal or otherwise of the tenancy, so therefore I find that the s.21 notice does fall foul of the Deregulation Act 2015.”
8. At paragraph 7 of his judgment Deputy District Judge Slaney adopted what Mr Ng, who again represented the Respondents/Defendants on this appeal, and Mr Fain, of counsel, who represented the Appellant/Claimant, characterised as an alternative argument based on what Mr Ng suggested was the correct “purposive” approach to the statutory interpretation of the DA. Although Deputy District Judge Slaney does not say so it seems to me that what appears at paragraph 8 must relate to section 41 of the DA. The paragraph reads as follows:

“7
Even if I am wrong in that regard, it seems to me that looking at the Deregulation Act itself, Parliament clearly intended that there should be further protection in relation to s. 21 notices given to tenants from 1st October 2015. It seems to me that it was not the intention of Parliament when that Act was based
 that long-running periodic tenants would suddenly not get the protection of the Act and be left to the original regime. It seems to me that the intention of Parliament was to make matters more certain for tenants by passing the Act that it did. So even if I am wrong as to the determination of the tenancy, or the way I found it, it seems to me that Parliament fully intended the Deregulation Act 2015 to apply to periodic tenancies, no matter how long they had been going on for, which were determined by notice after 1 October 2015.”

9. Section 41 reads as follows:

“(1) Subject to subsections (2) and (3), a provision of sections 33 to 40 applies only to an assured short hold tenancy of a dwelling-house in England granted on or after the day on which the provision comes into force.

(2) Subject to subsection (3), a provision in section 33 to 40 does not apply to an assured short hold tenancy that came into being under section 5(2) of the Housing Act 1988 after the commencement of that provision and on the coming to an end of an assured short hold tenancy that was granted before the commencement of that provision.

(3) At the end of the period of three years beginning with the coming into force of a provision of section 33 to 38 or section 40, that provision also applies to any assured short hold tenancy of a dwelling-house in England –

(a) which is in existence at that time, and
(b) to which that provision does not otherwise apply by virtue of subsection (1) or (2).”
10. As stated above at paragraph 8 it seems to me that this is the provision which Deputy District Judge Slaney had to interpret and, consequently, as a result of this appeal I must also interpret. Although I must look at it in more detail after I have summarised the competing submissions addressed to me by counsel, it might also be convenient at this point for me to introduce the Explanatory Note to section 41 which reads:

“198.This section sets out that sections 33 to 40 apply to assured shorthold tenancies granted on or after the day the sections come into force (but excluding assured shorthold tenancies that arose under section 5(2) of the Housing Act 1988 after the coming into force of the sections, where the original tenancy was granted before the sections came into force). The sections come into force on such day as the Secretary of State may appoint by order. However, once a provision has been brought into force it will apply to all assured shorthold tenancies, whether granted before or after the commencement day, three years after the provision comes into force. This is with the exception of section 39 which will continue to apply only to new tenancies entered into after the coming into force of the sections.”
I should make it clear Mr Fain accepted that looking at an Explanatory Note could be an appropriate guide to statutory interpretation.  Mr Ng’s submission, however, was that I could look at the Note more broadly and need not confine myself to the Note relevant to the section under consideration. When looked at more it broadly became clear that Parliament’s purpose in sections 33 to 41 was to extend the scope of protection to tenants.
11. I have already indicated it seems to me the issue is how the word “granted” in section 41(1) should be interpreted. Mr Fain submitted, however, that I should look at the section as a whole and not focus on section 41(1) to the exclusion of consideration of the significance, if any, of its relationship with sections 41(2) and (3). By way of completing this introduction therefore I should summarise the effect of section 5(2) HA. This concerns the ending of “a fixed term tenancy”, which is “an assured tenancy”. When such a tenancy ends not by notice by the effluxion of time the tenant is entitled by the subsection “to remain in possession” and does so because the section creates a periodic tenancy.
12. With that introduction in mind I turn now to counsel’s submissions. Mr Fain’s position was that a periodic tenancy had not been granted after 1 October 2015; it had been granted in 2007. 

13. He submitted that the orthodox position of the common law is that set out at paragraph 6.033 of the latest edition of Woodfall, which reads:

“Tenancy from year to year is one interest

Despite some early dicta to the contrary, it is now settled that a tenancy from year to year is a lease for a year certain, with a growing interest during every year thereafter, springing out of the original contract and parcel of it. There is not in contemplation of law a recommencing or re-letting at the beginning of each year. But it is said that a tenancy from year to year is only one time of continuance. That time, however, may be confined to one year, or extended to several years, according to the circumstances of the case. In the first place, the lease is for one year certain, and after the commencement of every year, or perhaps after the expiration of that part of the year in which a notice for determining the tenancy may be given, it is a lease for the second year, and in consequence of the original agreement of the parties every year of the tenancy constitutes part of the lease, and eventually becomes parcel of the term; so that a lease, which in the first instance is only for one year certain, may in the event be a term for 100 years or more.

Under the species of tenancy law considers the lease, with a view to the time which has elapsed, as arising from an estate for all that time, including the current year; and with a view to the time to come as a lease from year to year. For as all the time for which the land may be held under a running lease is originally given, and in effect passes, by the same instrument contract, the whole time is consolidated, and every year as it commences forms part of the term.”
13. The editors cite the decision of the House of Lords in Hammersmith and Fulham LBC v Monk [1992] 1 AC 478 as being in support of principle explained above. Mr Fain also relied upon it and, in particular, upon a long passage from the speech of Lord Bridge (488G to 490C). I need not quote it all. It culminates between 490 B-C in the following:
“Thus the fact that the law regards a tenancy from year to year which has continued for a number of years, considered retrospectively, as a single term in no way affects the principle that the continuation beyond the end of each year depends on the will of the parties that it should continue or that, considered prospectively, the tenancy continues no further than the parties have already impliedly agreed upon by their omission to serve notices to quit.”

14. Mr Fain’s answer to Mr Ng’s submission, to which I will come in greater detail in a moment, that the above represented a redundant view of the law now pronounced obsolete by the Supreme Court in Mexfield Housing Co-operative Ltd v Beresford [2011] UKSC52, [2012] 1 AC 955 was that the passage from the judgment in that case of Baroness Hale at paragraph 87 (see page 980) on analysis supported his submissions and not those Mr Ng. The critical passage reads as follows:
“87 
Periodic tenancies obviously pose something of a puzzle if the law insists that the maximum term of any leasehold estate be certain. The rule was invented long before periodic tenancies were invented and it has always been a problem how the rule is to apply to them. In one sense the term is certain, as it comes to an end when the week, the month, the quarter or the year for which it is being granted comes to an end. But that is not the practical reality, as the law assumes a re-letting (or the extension of the term) at the end of each period, unless one or other of the parties gives notice to quit. So the actual maximum term is completely uncertain. But the theory is that, as long as each party is free to give that notice whenever they want, the legal maximum remains certain. Uncertainty is introduced if either party is forbidden to give that notice except in circumstances which may never arise. Then no one knows how long the term may last and indeed it may last forever.”

15. Mr Fain relied on the alternative formulation “the law assumes a re-letting (or the extension of the term)”.  He submitted that the latter (i.e. “the extension of the term”), even viewing the meaning at its most elastic, is not the creation of something new but a continuation of the already existing lease.  This concept of continuation goes back to Oxley v James (1844) 13 M & W 209 per Parke B at 214 defining a “tenancy from year to year” as “a lease for a year certain, with a growing interest during every year thereafter, springing out of the original contract and parcel of it.”  This was clearly echoed by the undelivered judgment of the Court of Exchequer Chamber in Gandy v Jubber which nevertheless was reported at 9 B & S 15; at page 18 the following appears:
“There frequently is an actual demise from year to year so long as both parties please. The nature of this tenancy is discussed at 4 Bac. Abr. tit Leases and Terms For Years. … It seems clear that the learned author considered the true nature of such a tenancy is that it is a lease for 2 years certain, and that every year after it is a springing interest arising upon the first contract and parcel of it, so that if the lessee occupies for a number of years, these years by computation from time passed, make an entire lease for so many years, and that after the commencement of each New Year becomes an entirely 7th of the years passed and also for the year so entered on, and that it is not a reletting at the commencement of the third and subsequent years. We think that this is the true nature of a tenancy from year to year created by express words, and that there is not in contemplation of law a recommencing or reletting at the beginning of each year.”

and again half a century later in the judgment of Scrutton LJ in Gray v Spyer [1922] 2 Ch. 22 a remark to the same effect appears (at page 38).

16. Mr Fain also relied on the structure of the rest of section 41 DA (set out above at paragraph 9 of this judgment) as a guide to the interpretation of section 41(1).  Section 41(2) creates a necessary exception to section 41(1) making it clear that the statutory construct of creating a periodic tenancy where the tenant remains in possession after the expiration, by the effluxion of time after the statutory commencement date of the DA, of a fixed term tenancy (i.e. as a result of the operation of section 5(2) HA) does not fall within section 41(1). Put another way, Parliament intended that this creation of a new tenancy should not be regarded as the “granting” of a tenancy. Moreover, the “cut-off” provision of section 41(3) DA would be unnecessary if the Respondent’s argument was correct.
17. Mr Ng’s primary position was that the common law had now abandoned the concept of a periodic tenancy creating a single interest “springing” out of the original grant in favour of an equally old analysis, deriving from the principle that the term of the lease must be certain, which regards a periodic tenancy continuing over a period greater than the original term as a series of tenancies being renewed as the term expires without notice having been given. His alternative position was that consideration of the Explanatory Note to sections 33 to 41 the DA clearly demonstrated that it was the intention of Parliament to extend the scope of the protection afforded by legislation to a periodic tenant and, thus, the purpose of the act could be discerned as the protection of tenants and section 41(1) should be given a broad meaning requiring the formalities to be complied with in respect of all periodic tenancies, save for those with longer terms, and Deputy District Judge Slaney had been entirely correct that so find.

18. An early utterance of the alternative analysis was that of Holt CJ in Legg v Stradwick  11 Mod 203 when he said:
“… such a lease as this is not a lease for two years, or a lease at will, but it is a lease for every particular year, and yet you may distrain for ten years rent, at the end of ten years; because one lease so springs out of the other end out of the same contract, is that when one year is ended, there is an end of that lease, when the lessee enters on another year, it is another lease for a year…”.

This was also central to the reasoning of Lord Mansfield in R v Inhabitants of Bilsdale Kirkham 2 Bott 137 (decided on Saturday, 18 May 1776) where he said:

“In a lease at will, every new year is considered as a new lease.”
Similarly, in R v The Inhabitants of Aston near Birmingham 6 M & S 52, a case decided in 1817, Bayley J said this:

“The value of the tenant must be taken as of the time when the person comes to settle in it. The case of The King v Bilsdale Kirkham is a strong authority to this point. That case was shorter this: The pauper rented a tenement at 4l. a year, which during his occupation became of the value of 15l. a year; and it was held, that evidence to prove it of the increased value ought to have been received, because he’d been tenant from year to year, the lease began afresh every year, and was in point of law a new demise. This was the express round of distinction taken by Lord Mansfield in that case.”
Likewise, in Tompkins v Lawrance 3 Car & P 728 (decided in 1839) when summing up in a trespass action relating to entering a garden and destroying vegetables Patteson J said:

“Then, as a tenancy from year to year is considered as recommencing every year, the allegation that he committed 1836, will be made out, even though the tenancy had first begun on 16th of November, several years before.”
Antique although these judicial pronouncements may be, Mr Ng submitted that they were all ratio decidendi and consequently all binding on me, whereas all the passages cited by Mr Fain were each obiter dictum. Mr Ng, by careful analysis of each case, justified this submission but for reasons I will explain later I do not feel it necessary to repeat that analysis in this judgment.
19. Coming right up to date Mr Ng submitted that the balance of academic opinion supported the alternative view as set out in these early cases. He referred me to Prof Macfarlane’s The Structure of Property Law (2008) where at paragraph 1.7.2 at page 678 the following appears:
“A periodic tenancy is formed by a succession of leases for a period (e.g., a week, a month or a year) that continue to arise from one period to the next unless either a or B gives notice to the other that he will not renew the lease. … A periodic tenancy sometimes said to be an exception to the need for a limited period: at the start of the lease, neither nor beacon be sure how long the lease will last. However, even if a and B do continue to renew the lease (as will occur in example 10 be as he continues to pay rent and it continues to accept that rent) they simply create a succession of one-year Leases, each of which has a limited period.”

Later at page 702, when discussing Hammersmith and Fulham LBC v Monk Professor Macfarlane says this:
“Example 21b shows that the real question in Monk relates to the nature of a periodic tenancy. On one view, a periodic tenancy, no matter how long it lasts, can be seen as just one, continuous Lease. On that view, in example 21a, B1 should not be able to unilaterally end a periodic tenancy: after all, in example 21b, B1 cannot unilaterally end the Lease during its 10-year term. It is true that a periodic tenancy is seen, for some purposes, as one continuous lease. However a periodic tenancy in fact consists of a number of individual leases (see 1.7.2 (i) above). … So, it is no surprise, that in Monk, the House of Lords found in a favour: B1 was able to unilaterally refuse to renew the periodic tenancy. However, there is no need to see the decision as preferring a “contractual” view of the Lease, instead, it depends on the characterisation of a periodic tenancy. In Monk, such a tenancy is correctly seen to consist of a series of individual Leases; each of which needs to be renewed, with the parties’ consent, at the end of its term.”
The current authors of Megarry and Wade’s The Law of Real Property (8th edition) at paragraph 17 – 081 (page 783):

“2. Periodic tenancies
(a) Nature. A periodic tenancy (such as a yearly tenancy, quarterly tenancy, a monthly tenancy or a weekly tenancy) is one which continues from term to term indefinitely until determined by proper notice, notwithstanding the death of either party or the assignment of his interests. Traditionally the law treated each successive term, when it took effect, as part and parcel of the original term, which therefore grew as time elapsed. Thus after 15 years of possession, for example, the yearly tenant’s interest was regarded as a 15-year lease term, but as to the future, as a yearly tenancy. However, now that periodic tenancies have been brought unequivocally within the ambit of the certainty rule, this analysis is unlikely to apply, and it is better to regard them as a succession of one-year terms.”

The reference by the editors to the periodic tenancy having been brought “unequivocally within the ambit of the certainty rule” is supported by them referring to the judgment of Mummery LJ in the Court of Appeal in Mexfield (see [2010] EWCA Civ 811, [2011] Ch 244). He said this at paragraph 82:

“It is true that the certainty requirement may be satisfied, even though the lease is capable of being validly brought to an end prior to the expiration of the maximum term. It is satisfied in the case of a periodic tenancy, such as a monthly tenancy terminal by notice which is analysed as a series of individual leases for the fixed maximum duration of each period in question, subject to termination but it is not satisfied in this case, because of the effect of the restriction on the power to serve a notice to quit to specified events which may never occur, thus making the term indefinite and uncertain and the lease void.”
20. Here, submitted Mr Ng, is modern confirmation that a monthly periodic tenancy is renewed each month. He accepts, of course, that the Court of Appeal was reversed by the Supreme Court, which preferred the minority dissenting judgment of Wilson LJ, as he then was, to the majority judgements of Mummery and Aikens LJJ but he submitted that was nothing to the point. This passage was not disapproved by the Supreme Court; in his submission it was in effect adopted by Baroness Hale in the passage at paragraph 87 which is set out above at paragraph 14 of this judgment.
21. Mr Ng relied on two other cases. The first was In re Midland Railway Co’s Agreement [1971] Ch 725. In that case a periodic six-month lease could be determined by the giving of 3 months’ written notice but, on the part of the landlords, that could not be given until they required “the … premises for the purposes of their undertaking”. Leading counsel for the Appellant, Mr S W Templeman QC argued that this provision was void for uncertainty and should be struck out, leaving a perfectly effective lease. The Court of Appeal did not agree that it was uncertain and dismissed the appeal. In doing so Court of Appeal said this at page 370 2F:

“If you have an ordinary case of a periodic tenancy (for example, a yearly tenancy), it is plain that in one sense at least it is uncertain at the outset what will be the maximum duration of the term created which term grows year by year as a single term springing from the original grant. It cannot be predicated that in no circumstances will it exceed, for example, 50 years; there is no previously ascertained maximum duration for the term; this duration will depend upon the term that will elapse before either party gives notice of termination. The simple statement of the law that the maximum duration of the term must be certainly known in advance of its taking effect cannot therefore have direct reference to periodic tenancies. The question therefore is whether authority or principle should lead us to mould or enlarge that simple statement of the law so as to adapt and apply it to such a tenancy as this. It is arguable that the principle of avoidance through uncertainty is only not applicable to an ordinary periodic tenancy because of the ability of either party at any time to define the maximum by giving notice of determination. This, it is suggested provides the necessary degree of certainty: because of this power neither party is left in a state of unknowing what is his maximum commitment to the other. But where (it is said) one or other party is, by the terms of the document, deprived of that power until a future event or the fulfilment of a condition the date the occurrence of which (if at all) is uncertain, that person is in such a state of unknowing. Therefore it is said the term should be held void…”.
In essence this was a re-statement of the Appellant’s argument which the Court rejected.

22. The Midland Railway case was overruled in Prudential Assurance Co Ltd v London Residuary Body [1992] 2 AC 386. It is the well-known case of the lease of a strip of land adjacent to a highway which was to continue until the land was required by the highway authority for the purpose of road widening (and it was plainly the context for example 10b, which is referred to in the first passage from Prof Macfarlane’s work quoted above at paragraph 17 of this judgment). It is about the essential requirement that in order for a lease to be valid the term of the lease must be certain. The main speech was given by Lord Templeman, who, if he felt any satisfaction in overruling the Midland Railway case, did not reveal it.  He said this:
“A tenancy from year to year is saved from being uncertain because each party has power by notice to determine at the end of any year. The term continues until determined as if both parties made a new agreement at the end of each year for a new term for the ensuing year.”

This, submitted Mr Ng, provides yet further support for the argument that a periodic tenancy creates a consecutive series of leases.

23. In support of his alternative submission that a purposive interpretation of the statute supports the conclusion that a new lease must have been created after 1 October 2015 Mr Ng relied upon paragraph 182 in the Explanatory Note to the DA. This reads:

“The policy rationale for the changes is to prevent tenants from feeling unable to complain about poor property conditions because they fear eviction. The government also intends that the section should encourage landlords to keep their property in a decent condition and comply with all legal obligations placed upon them, in order not to lose their right to rely on section 21. The changes that are made to the section 21 procedure aim to make the eviction process more straightforward for both landlords and tenants. The sections do not make any changes to the eviction procedure contain in section 8 of the Housing Act 1988, which provides for the eviction of tenants where there are grounds to do so, for example because a tenant has not been paying rental has been engaging in anti-social behaviour.”

Once this purpose is understood it can be seen that the broadest view possible should be taken of section 41(1) so as to provide the maximum protection from eviction for a periodic tenant.

24. Unlike Deputy District Judge Slaney and Mr Ng I do not analyse the issue in this case as giving rise to alternative arguments. It seems to me that both arguments are different facets of the same question – how is the statutory phrase “granted on or after the date on which the provision comes into force” to be interpreted? Put another way was the tenancy in this case “granted”, and only “granted”, on 30 August 2007 or was it “granted” on another 104 occasions until it was terminated by the purported section 21 notice?
25. Nor does it seem to me paragraph 182 of the Explanatory Note actually takes the matter of understanding the meaning of the word “granted” any further. I accept it as obvious that the purpose of sections 33 to 40 of the DA is to provide further protection to tenants. But before reaching for a purposive approach to statutory interpretation I propose to start with the words of the statute and decide what “granted” means. I think I should only turn to a purposive approach if that exercise in literal interpretation produces a result that seems an acceptable. I do, however, accept Mr Fain’s submission that section 41(2) and (3) need to be considered. I do not, however, think that they provide much support for either argument. The “cut off” provision, if it is right to call it that, of section 41(3) seems to me of limited assistance. Mr Fain argues that if the Respondents’ interpretation is correct there would be no need for such a provision because all periodic tenancies would be caught by section 41(1).  But I do not find that compelling because there may be other varieties of tenancy within its scope and Parliament thought it proper to address those by providing a cut-off point.  So I do not think that the existence of section 41(3) indicates that Parliament intended the word “granted” to be interpreted in the way he suggests but, on the other hand, it does not seem to me that it supports Mr Ng’s argument either
26. Section 41(2) is dealing with the creation of the tenancy by something other than express agreement. In other words it deals with a tenancy which is deemed to arise on the happening of certain events; in this context the deeming arises as a result of statutory intervention. Nevertheless, it can be said to illustrate that the word “granted” might include a “deemed grant” and it was therefore necessary to remove the periodic tenancy created by section 5(2) HA from the scope of section 41(1). Unfortunately, the Explanatory Note to section 41 (see paragraph 198 of the Note set out above at paragraph 10 of this judgment) provides no explanation as to why that might be so. Whatever the policy, however, it seems to me that it does not affect either argument. The deemed creation of a periodic tenancy is a statutory intervention, which required a specific provision to deal with it.
27. Mr Ng’s argument that the weight of binding authority is very much in his favour seems to me to be overstated.  Whether or not the remarks on either side of the argument made in the early cases are ratio or obiter it seems to me that both the propositions being argued here have been accepted at one time or another at the highest level. The real issue seems to me not to be what was said in the 17th, 18th and 19th centuries but whether at the highest level what has now been accepted?
28. Professor Macfarlane says that the deemed new tenancy arising upon the expiration of the period, notice not having been given in accordance with the agreement, has been upheld in Monk. The editors of Megarry and Wade rely upon the judgment of Mummery LJ in Mexfield. Mr Ng regards the use by Baroness Hale of the alternative “re-letting (or the extension of the term)” as the triumph of one analysis over the other.
29. In my judgment all of these overstate the scope and significance of these judicial statements.   Mexfield, Prudential and Midland Railway are addressing the issue of uncertainty. They make clear that a periodic tenancy is certain so long as the agreement, which grants it provides an unqualified method of termination. The “re-letting (or the extension of the term)” is to my mind not intended by Baroness Hale to be a definitive statement as to the nature of a periodic tenancy. It expresses, as an alternative, different ways in which the “practical reality” can be analysed. The “practical reality” is that at the time a tenant enters into possession pursuant to an agreement which has created or “granted” the tenancy it is impossible to be certain how long that possession will last save that it is certain the period agreed will be the minimum period of possession.
30. I am confident of two things. Firstly, that the tenant whose possession extends from one period to another without either having given notice or received notice, would be unlikely to think in terms of having been “granted” a series of leases. Secondly, that the answer to this appeal cannot depend entirely upon what the tenant might think, although it is never a good idea for legal analysis to move too far away from “practical reality”.

31. As some of the early cases recognise it is inherent in the agreement by which a periodic tenancy is “granted” that if notice is not given in accordance with the terms of that agreement then the tenancy will not be limited to the original period and the tenancy will continue.  Whether one regards that as as a deemed re-letting or an extension of the original, in the end it seems to me that the answer to the question of statutory interpretation is to ask whether either a deemed reletting or an extension means that a new tenancy has been “granted”? I do not think that in either case a tenancy has been “granted” nor that Parliament intended a deemed re-letting or an extension to be a granting of a tenancy and I conclude that Deputy District Judge Slaney erred in law in reaching the opposite conclusion. I will allow the appeal.
� This is probably a misprint for "passed". 


� Commentators also point to the reference by Lord Jauncey to "the continuance of the spring interest" at 473F in his speech in AG Securities v Vaughan [1990] 1 AC 417.
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